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During 2018, a number of legislative acts were adopted, amending and supplementing 

Law No. 303/2004 on the status of judges and prosecutors, Law No. 304/2004 on the 

judicial organisation and Law No. 317/2004 on the Superior Council of the Magistracy, 

generally so called ‘Laws of the Judiciary’. 

Thus, Law No. 207/2018 amending and supplementing Law No. 304/2004 on the judicial 

organisation was published in the Official Gazette of Romania, Part I, No. 636/2018. 

On 15.10.2018 Law No. 242/2018 amending and supplementing Law No. 303/2004 on 

the status of judges and prosecutors was published in the Official Gazette of Romania, 

Part I, No 868/2018. 

Law no. 234/2018 amending and supplementing Law No. 317/2004 on the Superior 

Council of Magistracy was published on 8.10.2018 in the Official Gazette of Romania, 

Part I, no. 850/2018. 

Prior to the adoption of these laws, the draft legislative acts to be submitted for 

parliamentary debate were submitted for the opinion of the Superior Council of 

Magistracy and have been negatively endorsed by the Council’s Decision No. 

1148/09.11.2017. 

Subsequently, in the debates in the Joint Special Committee of the Romanian Parliament 

on the draft amendments to the laws of the judiciary, which had been held during 

November- December 2017, the Superior Council of Magistracy has presented its own 

proposals for amendments and a part of these proposals have been considered within the 

parliamentary procedure. 

The three normative acts were subject of an a priori constitutional review, followed by 

Parliament’s reviewing procedure in order for the unconstitutional provisions to be 

formulated accordingly to the decisions of the Constitutional Court. 

Moreover, a number of amendments to the aspects subject of the analysis have been 

instituted by Government Emergency Ordinance No. 92/2018 for amending and 

supplementing certain legislative acts in the field of the Judiciary. By Decision No. 

1038/2018, the Plenum of the Superior Council of the Magistracy has positively 

endorsed, with certain observations detailed in the Annex to the Decision, the draft Law 

for approving the Government Emergency Ordinance No. 92/2018 amending certain 

legislative acts in the field of the Judiciary. 

The draft law approving Government Emergency Ordinance No. 92/2018 amending and 

supplementing certain legislative acts in the field of the Judiciary (PL-x No 542/2018) is 

currently under the parliamentary procedure. 

On 20 February 2019 the Government Emergency Ordinance No. 7/2019 on temporary 

measures concerning the National Institute of the Magistracy, the initial professional 

training of judges and prosecutors, the examination for graduating the National Institute 

of the Magistracy, the traineeship and capacity examination of the trainee judges and 

prosecutors, and amending and supplementing Law No. 303/2004 on the status of judges 

and prosecutors, Law No. 304/2004 on the judicial organisation and Law No. 317/2004 

on the Superior Council 

of Magistracy, was published in the Official Gazette of Romania, Part I, No. 137/2019. 



The above-mentioned legislative act was amended by Government Emergency Ordinance 

No. 12/2019 amending and supplementing certain legislative acts in the field of the 

Judiciary. 

The draft of this legislative act was referred to the Superior Council of Magistracy, and it 

has been negatively endorsed by the Decision No. 39/2018 of Plenum of the Council. 

1) Referring to the procedure for promotion in non-leading positions, the new provisions 

regulate the two stage promotion procedure, first the promotion on the spot and then the 

effective promotion, accessible only to judges and prosecutors who have previously 

promoted on the spot, thus acquiring an immediately higher professional degree. 

This new kind of promotion procedure was the proposal made by the Superior Council of 

Magistracy and the arguments justifying this new procedure aimed at capitalizing the 

practical own work of judges and prosecutors as part of their evaluation, opposite to the 

previous regulations where promotion was solely based on a competition for verifying the 

theoretical knowledge. Moreover, as a distinguishing element from the previous version 

of the law, which allowed career promotion without the judge or prosecutor being 

engaged in all levels of jurisdiction, the new regulation aimed at an effective promotion 

in the courts or superior prosecutor’s offices that could not take place unless the 

magistrate actually worked for the duration stipulated by the law at the lower court or 

prosecutor’s office, thus certifying a relevant practical experience. 

In addition, as a result of the proposals made by the Superior Council of the Magistracy 

and for the same reasons, the amendments have led to the increase in the professional 

seniority required for promotion. 

The procedure for organising and the conducting the competition, including the 

competition committees and their constitution, the issues to be checked and the manner of 

setting and of challenging the results shall be laid down in the Rules governing the 

organisation of the competition for the promotion of judges and prosecutors. 

Moreover, the Council has expressed its concern to amend certain aspects of the law 

which have created shortcomings. 

Thus, by Decision No. 1038/2018 of the Plenum of the Superior Council of Magistracy, 

for favourable endorsement of the draft law for approving the Government Emergency 

Ordinance No. 92/2018 amending certain legislative acts in the field of the Judiciary, a 

number of proposals were made as to improve the regulatory framework. 

Essentially, it was noted that the wording of the texts was not very clear. Thus, although 

Article 44 (1) and Article 46 of the Law clearly referred to the on the spot promotion 

competition, this was not explicitly stated in the regulations, which was likely to give rise 

to difficulties in interpretation. 

Equally, it was also necessary to amend Article 46 (2) for a flexible regulation as regards 

the subjects the written test referred to, as part of the competition for on the spot 

promotion. 

Another aspect raised in relation to the promotion of judges and prosecutors in non-

leading positions was that, according to the second sentence of Article 46 (3), “the 

cancellation 

or amendment in any way of the prescribed exam scale of response for any of the 

competition topics, once it has been made known to the candidates, would lead to the 

invalidation of the competition and to retake the competition procedure”. 

Therefore, in accordance with these provisions, the cancellation or amendment of the 



exam scale of responses even for one of the competition subjects would have led to the 

invalidation of the competition and to reorganising the procedure, which would have 

raised serious concerns taking into consideration the high number of competition subjects 

and the high probability for at least one complaint against the scale to be admitted. 

It was therefore considered necessary for the recent adopted legislation to be adapted so 

as to address the raised elements of regulatory uncertainty. 

The proposals relating to promotion in non-leading positions were further reiterated by 

the Superior Council of the Magistracy in its referral to the Minister of Justice and to the 

Government of Romania and were adopted by the Government Emergency Ordinance 

No. 7/2019. 

We strongly consider that the regulation in force regarding the competition for promotion 

provides sufficient guarantees in terms of objectivity and transparency. The procedure for 

organising and running the competition, including the competition committees and their 

constitution, the issues to be checked, and the procedure for stating and challenging the 

results would be determined by the Council in the Regulation governing the organisation 

and conduct of the competition for promotion of judges and prosecutors. 

The same conclusions should be taken into consideration with regard to the examination 

for promotion as a judge at the High Court of Cassation and Justice, as the law provides 

that this promotion shall be exclusively the result of a competition, therefore the 

procedure for the competition for promotion, including the procedure to challenge the 

results being laid down in the regulation approved by the Superior Council of Magistracy, 

in accordance with the law, all guarantees of objectivity and transparency being ensured. 

In the new regulation, as a result of the initiative of the Superior Council of the 

Magistracy, the written examination was removed, as it was found to be irrelevant for the 

promotion of judges at the highest level of the jurisdiction. Being considered much more 

adapted to the specificities of this competition, the following phases of the examination 

have been kept in this promotion procedure, namely the evaluation of the acts drafted by 

the candidates or concerning their activity (in court), where the capacity for analysis and 

synthesis can be assessed, together with coherence of expression, reasoning in terms of 

the clarity and logics and observing the reasonable deadlines for dealing with cases and 

drafting of courts’ decisions, as well as the interview in front of the of the Section for 

Judges of the Superior Council of Magistracy. 

Also with regard to this competition, as the regulation adopted by Law No. 242/2018 and 

by the Government Emergency Ordinance No. 92/2018 had a number of inconsistencies 

concerning the scores that the candidates may obtain following the examinations, by the 

Decision No. 1038/2018 of the Superior Council of the Magistracy for positively 

endorsement of the draft law approving the Government Emergency Ordinance No. 

92/2018 amending certain legislative acts in the field of the Judiciary, a number of 

proposals were made in order to improve the regulatory framework. 

The Council’s proposals concerning Art. 52 5 , reiterated also after the above mentioned 

endorsement, have been adopted by the Government Emergency Ordinance No. 7/2019. 

2) In what concerns the freedom of expression of judges and prosecutors, the following 

provisions of Article 9 (3) of Law No. 303/2004, as amended by Law No. 242/2018, are 

relevant in this matter: “(3) Judges and prosecutors are required, in carrying out their 

duties, to refrain from any defamatory conduct and expression, in any way, towards the 

other branches of state powers— legislative and executive”. 



By its Decision No. 45/2018, the Constitutional Court conducted a priori constitutional 

review of the text of Article 9 (3) and considered that it had not infringed Article 1 (5) of 

the Constitution. 

The Court held that “The independence of the judiciary does not mean absolute freedom 

of the judge to speak or express himself/herself according to apparent arbitrary criteria 

but rather compliance with his/her obligation to refrain from making such statements. In 

this respect, the European Court of Human Rights held that “judges are bound by the 

obligation to refrain which prevents them to respond in a given situation” (...). 

Furthermore, public statements by representatives of judges/prosecutors, for example, 

members of the Superior Council of Magistracy, the President/Vice-President of the High 

Court of Cassation and Justice, the General Prosecutor of Romania should follow the 

same line, within the limits and according to the law. Their public statements can be firm, 

but at the same time must be driven by a respect which must characterise the institutional 

work of any official of the State.” 

As regards the wording on the obligation of judges and prosecutors to refrain from 

defamatory conduct and expression made ‘in any way’, the Court found that this 

provision was as clear as possible. Thus, the text applies irrespective of the written or oral 

manner of expressions of judges and prosecutors, while exercising the service duties. 

On the other hand, in the Preliminary Opinion of the European Commission for 

Democracy through Law (Venice Commission), there was assessed that the restriction 

imposed by these provisions should be removed, serious doubts being expressed as to 

how such a general restriction on magistrates’ freedom of expression could be justified. 

Thus, according to the Venice Commission Report on freedom of expression of judges, 

based on a review of European legislative and constitutional provisions and on the 

relevant case law, freedom of expression guarantees extend also to judges. 

From this perspective, the new obligation provided for Romanian judges and prosecutors 

appears to be unnecessary at best and dangerous at worst, being an obvious fact that 

judges should refrain from expressing defamatory statements with respect to anyone, not 

only with respect to the state powers, therefore a provision in the law in this matters 

seemed unnecessary. On the contrary, it seemed dangerous to do so, especially as the 

notion of defamation was not clearly defined and this obligation referred in particular to 

other state powers, aspect that might open ways for subjective interpretation. 

In addition, the new provision cannot be justified as a reflection of the principle of loyal 

co-operation between institutions, its importance having already been underlined by the 

Venice Commission in 2012 for Romania. If these were the motivation/grounds of the 

provision, the same obligation would have to be imposed on all state braches of powers, 

including with respect to criticism of judges by holders of political office. 

In view of these considerations, following the request of the Joint Special Commission of 

the Chamber of Deputies and the Senate for systematisation, unification and legal 

stability in the field of the judiciary to submit observations and proposals, in order to be 

able to correct situations that could arise in the judicial practice of courts and prosecutors’ 

offices while implementing the three judicial laws, taking also into account the 

recommendations of the Venice Commission, by the letter No. 19354/2.10.2018, the 

Superior Council of Magistracy has submitted the proposal to repeal Art. 9 (3) of Law 

No. 303/2004. 

3) Regarding the Section for investigating criminal offences within the judiciary, the 



criticism expressed concerns in particular the provision of a special chapter in the Law 

No. 304/2004 dedicated to regulating this new prosecution structure (Article 88 /1 — 88/ 

9). Referring to the constitutionality of such a provision, the Constitutional Court has 

rendered a decisions in exercising the a priori verification of the Law amending Law No. 

304/2004 on the judicial organisation (adopted by the Chamber of Deputies on 

13.12.2017 and by the Senate on 20.12.2017). 

Thus, by the decision no. 33/23.01.2018 the Constitutional Court has rejected as 

unfounded the criticisms concerning the provisions of the Section for investigating 

criminal offences within the judiciary (paragraphs 125-159). 

Essentially, as regards the criticism concerning the effects of the establishment of this 

new prosecution section towards the competence of the National Anticorruption 

Directorate, the Court held that “the legislator option to set up a new structure of 

prosecutor’s office — a section within the Prosecutor’s Office attached to the HCCJ — 

corresponds to its constitutional competence in terms of law-making in the field of the 

organisation of the judicial system ” (§ 127). 

The Court found that the Constitution itself provides exceptions from the regular 

substantive jurisdiction of the prosecutor’s office, given the person’s quality criterion / 

ratione personae (§ 137).The Code of Criminal Procedure also provides the competence/ 

jurisdiction in terms of the person’s quality for the courts of appeal and for the High 

Court of Cassation and Justice (para 138). 

The Court held that the Constitutional Court had already held, by means of the Decision 

No. 909 of 1 November 2012, that ‘the determination of jurisdiction, including that of 

ratione personae - in accordance with the quality of the person and the establishment of 

the rules governing the conduct of proceedings before the courts, falls within the 

exclusive competence of the legislator, who may provide special rules of procedure in 

particular situations, as well as arrangements for the exercise of procedural rights, 

without affecting constitutional provisions ’ (paragraph 140). 

In terms of the provisions concerning the Section for investigating criminal offences 

within the judiciary at the level of the highest ranked prosecutor’s office, the Court held 

that ‘it aims at creating a specialised structure with a certain object of investigation and it 

constitutes a legal guarantee of the principle of judicial independence in terms of its 

individual component, the independence of the judge. It ensures, in this way, an adequate 

protection of magistrates against any pressures that may be exercised against them, a 

protection against any abuse due to arbitrary referrals/denunciations, and it ensures a 

uniform practice, at the level of this prosecution structure, in terms of criminal 

investigations for alleged crimes committed by magistrates” (§ 141). 

It was also noted that in its Decision No. 1363 of 27 October 2009, the Court found that 

‘the alleged infringement of the principle of equal rights cannot be upheld, since the legal 

provisions subject to criticism are applicable to all persons subject to the criticized rule, 

without any arbitrary privileges or discriminations. Furthermore, setting out special rules 

of competence in relation to a specific category of persons — the active military-, 

meaning that in cases concerning corruption offences they committed, the prosecution is 

conducted by the military prosecutors within the National Anti-Corruption Directorate, 

irrespective of the military rank of the persons under investigation, is not contrary to the 

principle of equality, which, as the Constitutional Court constantly decided in its case-



law, does not mean uniformity, so that if equal legal regime must be granted to equal 

situations, only a different treatment can be applicable for different situations”(para.143) 

The Court considered unfounded the claim that the establishment of this structure for 

investigating offences exclusively for the professional category of magistrates is not 

based on an objective and rational criterion and represents a discriminatory measure. The 

Court found that ‘in the light of constitutional values and principles, it is the prerogative 

of the ordinary legislature to adopt rules giving content to the Fundamental Law’ (para. 

144). As regards the unconstitutionality claim concerning the rules on the appointment of 

the Chief Prosecutor of the Section for Investigating Criminal Offences within the 

Judiciary, the Court found that ‘ regardless the mechanisms of appointment in leading 

positions within the prosecutor’s offices, according to the constitutional principle of the 

hierarchical control governing the activity of the prosecutors, all of them are subordinated 

to the General Prosecutor of the Prosecutor’s Office attached to the HCCJ. ’ (para. 150). 

As regards the criticism according to which there is no provision for the effective 

procedure of settling the conflicts of jurisdiction that may arise between this section and 

the rest of the other prosecutor’s offices, the Court has found that ‘the criticized provision 

does nothing but implementing the general provision, set out in Article 63 (4) first thesis 

of the Code of Criminal Procedure, to the actual situation of some conflicts which have 

arisen between the Section for Investigating Criminal Offences within the Judiciary and 

the other structures or units within the Public Prosecution Service, the procedure of 

settling the conflict being the one which determines any conflict of jurisdiction between 

prosecutors ’ (para.157). 

Furthermore, as regards the Section for Investigating Criminal Offences within the 

Judiciary, in the Opinion of the Venice Commission of October 2018 was noted that the 

organisation and structure of the Public Prosecution Service is a matter for the competent 

national authorities to decide. Also, the legislator’s concern for providing, in the 

framework of the proposed new Section, effective procedural guarantees to the 

mentioned magistrates, is to be welcomed. 

In this regard, it was noted the involvement of the Superior Council of the Magistracy in 

the appointment of the Chief Prosecutor of the Section, as well as of prosecutors in non- 

leading positions, through a competition organised by a special commission appointed 

within the Council, as well as in their removal from office. The Deputy Chief Prosecutor 

is appointed by the Plenum of the Superior Council of the Magistracy, upon the reasoned 

proposal of the Chief Prosecutor, from the prosecutors already appointed within the 

section. The involvement of the Plenum of the Council is important since, although under 

the authority of the Prosecutor General, the Section is competent in the investigation of 

both prosecutors and judges. 

It was also noted that the express provision in the law of the conditions to participate in 

the competition (including the actual seniority of at least 18 years in the position of 

prosecutor) and the procedure for the selection of the best candidates ensure high quality 

and impartiality safeguards for the appointment in this sensitive structure. 

The draft laws which originally proposed setting up this specialised structure were 

negatively endorsed by the Superior Council of the Magistracy, but in the two negative 

opinions issued by the Council, the intention to establish a specialised Directorate for 

investigating criminal offences committed by judges and prosecutors was criticised, 

mainly on grounds of opportunity, linked to the number of cases in which magistrates are 



involved and to the unjustified establishment of a public prosecutor’s office on the basis 

of personal competence/ratione personae. 

It should be noted, however, that in the form adopted after the review, the legislator 

abandoned the initiative of setting up a directorate and considered it useful to set up only 

a specialised section within the Prosecutor’s Office attached to the High Court of 

Cassation and Justice, providing at the same time the guarantees of its independence. 

Thus, both prosecutors working within the specialised Section and the Chief Prosecutor 

and her/his Deputy Chief Prosecutor are appointed without any kind of involvement of 

the executive, through transparent procedures conducted solely at the level of the judicial 

system and the Superior Council of Magistracy respectively. The prosecutors appointed 

within the section are selected on the basis of criteria laid down by the law, among the 

prosecutors with great professional experience, with good training and beyond reproach 

behaviour. All these aspects may lead to the conclusion that the setting up of this section, 

under the mentioned conditions, is likely to represent, at least on the appearance of 

impartiality, an additional safeguard for the proper functioning of the judicial activity. 

Thus, there will be no more suspicions about the activity of a magistrate dealing with 

cases handled by any public prosecutor’s office, which could also deal with complaints 

regarding that magistrate. 

Under no circumstances can the involvement of judges in the appointment procedure 

of this structure’s management be considered an impairment of independence, but on the 

contrary, considering that the position of judge is in itself a safeguard of independence 

and objectivity when conducting any proceedings. Given the specific nature of the 

activity of the Section, it is obvious that judges are interested to be involved, through 

representatives, in the evaluation of the magistrates who will be responsible for 

investigating the criminal offences committed by other magistrates, the number of 

members of the commission being determined according to the proportion of judges — 

public prosecutors working in the system. 

The fact that other persons may be subject to investigation alongside with magistrates 

comes from the specific nature of certain cases where the facts committed by magistrates 

are in connection with those committed by other persons, being in the interest of the 

sound delivery of justice that the truth is entirely established. Nor would it be possible to 

imagine any other solution when the situation is indivisible. In addition, this is not the 

only case as, for example, we can find these provisions in the case of offences committed 

by the military, including those alongside with civilians, that fall within the competence 

of the military prosecutor’s offices. In this situation, as far as conflicts of jurisdiction are 

concerned, no major issues regarding the implementation of the legal provisions have 

been reported. Anyway, two or three military prosecutors could become members of 

Section for Investigating Criminal Offences in the Judiciary.   

The concerns about the abusive use of the section with the aim of interfering in 

important sensitive cases do not rely on any factual arguments and come from a 

presumption of lack of integrity of the magistrates that will work within the section, 

which, as mentioned above, will go through a serious and transparent procedure, 

validated by the judicial whole judicial system through the Superior Council of 

Magistracy, the guarantor of the independence of the judiciary. 

Moreover, in the actual constitutional and legal context, the new provisions merely 



supplement the competence of the Prosecutor’s Office attached to the High Court of 

Cassation and Justice to prosecute crimes committed by “judges and prosecutors, 

including judges and military prosecutors, and those who are members of the Superior 

Council of the Magistracy”. 

From the comparative analysis of the normative content of the provisions of Articles 38 

and 40 of the Code of Criminal Procedure by reference to the amending rule, it is noted 

that the latter supplements the competence of the Prosecutor’s Office attached to the High 

Court of Cassation and Justice to carry out criminal proceedings of the criminal offences 

committed by judges working within first instance courts, tribunals, military courts, 

courts of appeal and the Military Court of Appeal, and prosecutors working within the 

prosecutor’s offices attached to those courts. As regards the criminal offences committed 

by the members of the Superior Council of the Magistracy, the judges of the High Court 

of Cassation and Justice and the prosecutors from the Prosecutor’s Office attached to the 

High Court of Cassation and Justice, it is already set out in the legal provisions that the 

prosecution falls within the competence of the Prosecutor’s Office attached to the High 

Court of Cassation and Justice. 

In addition, similar structures existed under the previous regulation, within the National 

Anti-Corruption Directorate previously operating the Office for investigating corruption 

within the judiciary, a structure specialised only for corruption offences, set up by Order 

No 10/2014 of the Chief Prosecutor of the National Anti-Corruption Directorate. 

In conclusion, the Superior Council of Magistracy considers that the current regulation of 

the Section for Investigating Criminal Offences within the Judiciary respects the 

guarantees of independence for the judiciary in the procedure for the appointment of 

prosecutors in leading and non-leading positions within this structure, procedure in which 

the Superior Council of Magistracy has the main role. This comes in line with the 

recommendations of the Venice Commission, and, moreover, no political factor interferes 

in the organization and functioning of this structure. 

However, the Superior Council of the Magistracy is considering the possibility of 

initiating further steps to amend the current legislative framework, so that the Plenum of 

the Council is the only decision-making factor in the procedure for selecting and 

appointing and the prosecutors in leading and non-leading positions within the Section 

for Investigating Criminal Offences within the Judiciary.  

4) As far as the procedure of appointment in and dismissal from the highest positions 

within the Public Prosecution Service is concerned, we underline the fact that the 

Parliament has not agreed with the initial proposal of the Superior Council of Magistracy 

which aimed at reducing the role of the Minister of Justice in this procedure and giving 

the main prerogatives to the Council, as guarantor of the independence of justice. 

According to these proposals, the General Prosecutor of the Prosecutor’s Office attached 

to the High Court of Cassation and Justice, the First Deputy and his deputy, the Chief 

Prosecutor of the National Anti-Corruption Directorate and the Directorate for 

Investigating Organised Crime and Terrorism and their Deputies were to be appointed by 

the President of Romania on the proposal of the Superior Council of Magistracy, with the 

opinion of the Minister of Justice. 

However, the Council considers that the procedure in place for the appointment to and 

dismissal from the highest positions in the Public Prosecution Service is in line with the 



regulations of the other European Union Member States in terms of guarantees of 

independence of prosecutors. 

The Constitutional Court, in its a priori constitutional review, examined the provisions of 

Article 54 (3) of the law, rejecting the complaint. Thus, in Decision No 45/2018, the 

Court held that “in accordance with Article 132 (1) of the Constitution, “shall carry out 

their activity in accordance with the principle of legality, impartiality and hierarchical 

control, under the authority of the Minister of Justice”. Given the dual nature of the 

executive, the legislator has opted for a procedure where the Government and the 

President work together. However, the central role in this equation belongs to the 

Minister of Justice, under whose authority the prosecutors from in prosecutors’ offices 

work. The President of Romania has no express constitutional power which would justify 

a veto right on this matter. Therefore, if the organic legislator has chosen such an 

appointment procedure, maintaining a presidential veto limited to a single refusal of the 

proposal for appointment to the leading functions provided for in Article 54 (1) of the 

Law, it complied with the constitutional role of the Minister of Justice in relation to the 

prosecutors, with the President being given the prerogative of appointment considering 

the gravitas of the act and the need for continuous cooperation and consultation within 

the dual executive. Therefore, an infringement of Article 94 (c) of the Constitution cannot 

be claimed. 

Consequently, Article 1 (88) (with reference to Article 54 (3)) of the Law does not 

infringe Article 94 (c) and Article 132 (1) of the Constitution.” 

In the light of the recommendations of the Report on Progress in Romania under the 

Cooperation and Verification Mechanism (CVM) to put in place a robust and 

independent system of appointing top prosecutors, based on clear and transparent criteria, 

it can be concluded that, in accordance with Article 54 (1 1 ), as far as the issuing of 

proposals for appointment to the aforementioned leading positions is concerned, 

according to the current regulations, the law provides that the Minister of Justice shall 

organise a selection procedure, based on an interview, during which the candidates 

present a project on the exercise of the specific tasks linked to the management function 

for which they have applied. For transparency reasons, the candidates’ hearing will be 

broadcasted live, audio-video, on the website of the Ministry of Justice and it will be 

recorded and afterwards published on the same website. 

The considerations of the Constitutional Court in Decision No 358/2018, issued on the 

occasion of the settlement of the constitutional legal conflict between the Minister of 

Justice and the President of Romania, are also relevant: ‘80. As a preliminary matter, the 

Court points out that the institutional position of the Public Prosecution Service, in the 

public function system, and the statute of the prosecutor are regulated at constitutional 

level and thus constitute solely internal problems of the Romanian state. The exact 

definition of the nature and role of a prosecutor’s department is an infinitely complex 

question (European Commission for Democracy through Law (Venice Commission) in 

Opinion No 169/2001 on the draft revision of the Romanian Constitution, adopted at its 

51th plenary session, 5-6 July 2002, para. 59).In this respect, the Venice Commission 

stated that criminal justice systems vary in Europe and are anchored in their different 

legal cultures, without an uniform model for all states, and Recommendation Rec (2000) 

19 of the Committee of Ministers of the Council of Europe allows a diversity of models, 

including those in which the Public Prosecution Service is a part or under the authority of 



the Government. The Venice Commission also stressed that the independence or 

autonomy of the prosecution service is not so outright in its nature comparing to the 

courts. Systems in which the Public Ministry is subordinated or part of the Government 

comply with the European standards, provided that effective measures that guarantee the 

independence or autonomy of the Public Ministry and the government’s non-intervention 

in given/individual cases are in place. (see Opinion No 892/2017 on the Lct. regarding 

the Public Prosecution Service in Poland, as amended, adopted by the Venice 

Commission, at its 113th plenary session of 8-9 December 2017, paragraphs 27 and 28, 

Joint Opinion No 791/2014 on the draft law on the Public Ministry of the Republic of 

Moldova, prepared by the Venice Commission, the Human Rights Directorate of the 

Directorate-General for Human Rights and the Rule of Law of the Council of Europe and 

by the Office for Democratic Institutions and Human Rights of the Organisation for 

Security and Cooperation in Europe (OSCE), adopted by the Venice Commission, at its 

102th plenary session of 20-21 March 2015, paragraph 28, as well as the Venice 

Commission Report on the independence of the judiciary, Part II: The Public Ministry, 

adopted at its 85th plenary session of 17-18 December 2010, paragraph 7).Consequently, 

there are no international standards imposing the independence of the Public Prosecutor’s 

Office (Opinion No 709/2012 on draft amendments to the Law on the Public Ministry 

adopted by the Venice Commission at its 94th plenary session of 8-9 March 2013, 

paragraph 20)” 

The Court also held that, ‘as stated in the Constitutional Court’s case-law subsequent to 

the 2003 revision of the Constitution, the prosecution is a part of the judicial authority 

and not of the executive or of the public administration, and the principle of hierarchical 

control is the expression of the principle of the unity of action of members of the Public 

Prosecution Service, an additional guarantee of respect for the principles of legality and 

impartiality in the conduct of judicial activities’ (see Decision No 1.503 of 18 November 

2010, published in the Official Gazette of Romania, Part I, No 8 of 5 January 2011, 

Decision No 385 of 13 April 2010, published in Official Gazette of Romania Part I No 

317 of 14 May 2010, Decision No 307 of 5 June 2014, published in Official Gazette of 

Romania Part I No 579 of 4 August 2014, paragraph 27). At the same time, the Court 

held that “the prosecutors, [...] to which the Constitution sets out the hierarchical control, 

acting under the authority of the Minister of Justice (Article 132 (1) of the Constitution), 

are not part of the judicial authority (Article of the Constitution), but, in view of their 

close connection with the delivery of justice, the constituent legislator opted for the 

Public Prosecution Service to not be part of the executive authority, so that the activity of 

the prosecutors, which is materialized ion the prosecution phase or in the role it plays in 

the judicial phase of the criminal/civil proceedings, does not fall within parliamentary 

control, their activity taking place under the authority of the minister of justice (Article 

132 (1) of the Constitution).” 

Furthermore, by Decision No 136 of 20 March 2018, published in the Official Gazette 

of Romania, Part I, No 383 of 4 May 2018, paragraph 62, the Court held that ‘the 

authority which the Minister of Justice exerts over prosecutors has no connection with the 

judicial activity that a public prosecutor carries out in particular, in a certain criminal 

case, but it relates to the activity of the Public Prosecution Service as a whole, in its role 

of representing the general interests of the society and of defending the legal order as 

well as the rights and freedoms of citizens. ”The constituent legislator vision was to 



create a statute for the public prosecutor to maintain a fair separation from the activity of 

the legislative and executive powers (see, to that effect, Decision No 45 of 30 January 

2018, paragraph 168).(...) 

Consequently, with regard to the proposal for appointment to the leading positions 

referred to in Article 54 (1) of Law No 303/2004, the Court finds that the Minister of 

Justice has a wide margin of discretion (...), under these circumstances, as a 

counterweight, the President of Romania may oppose a limited right of veto, in the idea 

of continuous collaboration and consultation within the dual executive, based on the 

provisions of Article 1 (5) and of Article 80 (2) second thesis of the Constitution, 

according to which ‘the President of Romania shall ensure the compliance with the 

Constitution and the proper functioning of the public authorities’. ”The same 

constitutional paradigm applies also to the dismissal procedure, in the sense that the 

Minister of Justice also has a central role in this procedure. If the Minister of Justice has a 

wide margin of appreciation in the case of appointment into the management position, 

and the President of Romania has a limited margin, in the case of dismissal, the Minister 

of Justice has a minimum margin of appreciation, since the limitations imposed by the 

law are extremely strict and according to these circumstances, the President of Romania 

may oppose only his right to verify the lawfulness of the proposal, and may refuse it only 

if the proposal does not comply with the law, in which case the procedure shall cease.” 

It should also be mentioned that Article 54 paragraph (1) of Law no. 303/2004 was 

amended as follows, by G.E.O. no. 7/2019: „The Prosecutor General of the 

Prosecutor&#39;s Office attached to the High Court of Cassation and Justice, the first 

deputy and his deputy, the chief prosecutor of the National Anticorruption Directorate, 

his deputies, the chief prosecutors of these prosecutor&#39;s offices, the Chief 

Prosecutor of the Directorate for the Investigation of Organized Crime and Terrorism and 

his deputies are appointed by the President of Romania, at the proposal of the Minister of 

Justice, with the opinion of the Plenum of Superior Council of Magistracy, from the ranks 

of the prosecutors in office or the judges who acted as prosecutors for a minimum term of 

3 years, with the possibility to be reappointed only once.” 

Subsequently, through the provisions of G.E.O no.12/2019 it was decided to return to the 

previous form of this article, according to the principle of separation of careers, thus 

eliminating the possibility of judges who previously acted as prosecutors to be appointed 

into this position, the competence for expressing an opinion on the proposal issued by the 

Minister of Justice being granted to the Section of Prosecutors of Superior Council of 

Magistracy. 

5) Regarding the material/substantive liability of the judiciary, it should be noted that 

Article 96 of Law No. 303/2004 was amended by Law No. 242/2018, as follows: 

“Article 96 — (1) The State shall be held financially liable for any damage caused by 

judicial errors. 

(2)The State’s liability shall be determined in accordance with the law and shall not 

remove the liability of judges and prosecutors who, even if no longer in office, exercised 

their function in bad faith or in gross negligence, as such terms are defined under Article 

99 1 . 

(3)There is a judicial error when: 

(a) it was ordered during an ongoing proceeding to carry out procedural acts in clear 



breach of substantive and procedural law, which seriously violated the person’s rights, 

freedoms and legitimate interests, thus causing a damage which could not be remedied by 

ordinary or extraordinary appeal; 

b) one has delivered a final court judgment that is manifestly contrary to the law or to 

the facts resulting from the relevant evidence produced in the case, and by which the 

person’s rights, freedoms and legitimate interests were severely affected, and such 

damage could not have been remedied by an ordinary or extraordinary appeal. 

(4) The Civil Procedure Code and the Criminal Procedure Code, as well as other special 

laws, may regulate specific situations in which judicial errors may occur. 

(5) In order to receive compensation for damage, the injured party may file legal action 

only against the State, represented by the Ministry of Public Finance. The jurisdiction to 

settle such civil actions shall lie with the tribunal under whose territorial jurisdiction the 

plaintiff has his/her/its domicile. 

(6) The payment of sums due by way of compensation by the State shall be made within 

a maximum of one year from the date of notification of the final court decision. 

(7) Within two months starting from the date of the notification of the final court 

decision delivered in the action referred to in paragraph (6), the Ministry of Public 

Finance shall refer the matter to the Judicial Inspection, in order to verify whether the 

judicial error was caused by the judge or prosecutor following the exercise of the 

function in bad faith or in gross negligence, in accordance with the procedure laid down 

in Article 741 of Law No. 317/2004, as republished and subsequently amended. 

(8) The State, through the Ministry of Public Finance, shall file action for recovery 

against the judge or the prosecutor if, in the light of the advisory report of the Judicial 

Inspection referred to in paragraph (7) and of its own assessment, it considers that the 

judicial error was caused as a result of the exercise of judge’s or prosecutor’s duties and 

prerogatives in bad faith or gross negligence. The time limit for filing the action for 

recovery shall be 6 months from the date of notification of the report of the Judicial 

Inspection. 

(9) The jurisdiction to rule on such action for recovery falls for the civil section of the 

court of appeal having jurisdiction over the defendant’s domicile as a court of first 

instance. If the judge or prosecutor against whom the action is brought is performing 

his/her duties in such court or in the prosecutors’ office attached to it, the proceedings 

will be heard by a neighboring court of appeal at the discretion of the claimant. 

(10) Against the court judgment given in accordance with paragraph (9) it may be 

possible to file an appeal before to the corresponding section of the High Court of 

Cassation and Justice. 

(11) Within 6 months after this Law enters into force, the Superior Council of the 

Magistracy will establish conditions, deadlines and procedures for the mandatory 

professional insurance of judges and prosecutors. Such insurance shall be fully covered 

by the judge or prosecutor and its absence cannot delay, diminish or remove the civil 

liability of the judge or the prosecutor for the judicial error caused by the exercise of 

their function in bad faith or gross negligence.” 

By Decision No. 417/2018, the Constitutional Court carried out an a priori control of the 

constitutionality of Articles 96 paragraphs (3) and (4) and assessed that it was not in 

breach of Articles 1 paragraph (5) and 147 paragraph (2) of the Romanian Constitution. 



On the other hand, in the light of the Preliminary Opinion No. 924/2018 delivered by the 

European Commission for Democracy through Law (Venice Commission) on the draft 

amendments to the three justice laws, as regards the possibility for the State to pursue an 

action for recovery against judges or prosecutors, it was pointed out that the liability of 

magistrates shall not be considered as a mere tort liability, but there is a need to fulfil 

other conditions, namely the existence of their bad faith or gross negligence, as stipulated 

in Article 52 paragraph (3) second phrase of the Romanian Constitution, republished 

(“the liability of the State is established in accordance with the law, and shall not remove 

the liability of magistrates who have exercised their function in bad faith or gross 

negligence”). 

To that extent, it was assessed in paragraph 114 of the Venice Commission’s Preliminary 

Opinion that, in order to remove concerns that the new definition of “judicial error” could 

block judges or prosecutors in decision-making, it would be advisable to add a clause in 

the new Article 96 stating explicitly that, in the absence of any bad faith and/or gross 

negligence, magistrates enjoy functional immunity and are not liable for a solution that 

could be disputed by another court. 

Similarly, it was noted in para. 117 of the above-mentioned Preliminary Opinion that 

“an alternative approach would be to initiate the procedure for action of recovery only 

once the disciplinary liability of the judge or the prosecutor in question has been 

established by the Superior Council of Magistracy (SCM). Not only would this avoid the 

risk of conflicting solutions 

from two parallel procedures, but it would enable the SCM to play its role in the 

procedure and fulfil its duties as established by Articles 133 (guarantor of the 

independence of justice) and 134 (key role with regard to the disciplinary liability of 

judges and public prosecutors) of the Constitution”. 

By Decision No. 1038/2018 of the Plenum of the Council of the Magistracy, endorsing 

the draft law approving Government Emergency Ordinance No. 92/2018 amending 

certain legislative acts in the field of justice, proposals were also made on the matter of 

liability of judges and prosecutors for judicial errors, as follows: 

In Article 96, a new paragraph (8 /1 ) is inserted, reading as follows: 

“(8/ 1 ) The delay for filing action for recovery shall be 6 months after the date of 

becoming final of the decision mentioned in paragraph (6), in case where the disciplinary 

liability has been established before this judgment has become final or, as the case may 

be, 6 months after the date of becoming final of the decision stating the disciplinary 

liability, if this is after the date on which the decision mentioned in paragraph (6) 

remains final.” 

Article 96 paragraph (11) shall be amended to read as follows: 

“(11) Within 6 months after this Law enters into force, it shall be established by means 

of Government decision, with prior opinion of the Superior Council of the Magistracy, 

the conditions, deadlines and procedures for the mandatory professional insurance of 

judges and prosecutors will be established by Government decision. The insurance will 

be fully covered by the judge or prosecutor and its absence cannot delay, diminish or 

remove the civil liability of the judge or the prosecutor for the judicial error caused by 

the exercise of their function in bad faith or gross negligence.” 

The Plenum of the Superior Council of the Magistracy considered that it is necessary to 



amend paragraph (11) of Article 96 in the light of the fact that some of the addressees of 

the rules governing the conditions, time-limits and procedures for the mandatory 

professional insurance of judges and prosecutors are entities outside the judiciary (as the 

insurance companies). To that extent, the Plenum of the SCM considered that a 

secondary regulation adopted by a Government Decision, with the prior opinion of the 

SCM, would be more appropriate in achieving that aim. 

A similar hypothesis already exists in the national primary regulation. For instance, 

Article 78 paragraph (2) of Law No. 303/2004 states that compensation provided for by 

law if the life, health or property of magistrates is affected by or in connection with the 

performance of duties is granted under the conditions established by Government 

Decision, with the prior opinion of the Superior Council of Magistracy. 

6) As regards the duration of the initial training of auditors of justice within the 

National Institute of Magistracy (NIM), it is worth pointing out that the Law No. 

242/2018 amended Article 16 paragraph (3) of Law No. 303/2004, as follows: 

“(3) The duration of the professional training courses of the auditors of justice is 4 years. 

After the first year of training, the auditors will follow practical training for six-month 

periods at: courts, prosecutors’ offices, prisons and law offices. During the last year of 

the internship, trainees will also carry out traineeships in practice in other institutions 

relevant for professional training. The institutions where the internships will take place 

and their duration will be determined by the Plenum of the Superior Council of 

Magistracy, at the proposal of the National Institute of Magistracy, for each education 

cycle. The internships will be organised on the basis of protocols of collaboration 

between the National Institute of Magistracy and the institutions relevant to professional 

training.” 

Furthermore, it should be noted that paragraph (1) of Article 22 of Law No. 303/2004 

was amended in the sense that “the duration of the traineeship shall be 2 years”. 

As regards the traineeship period, although it is intended in part for further training of 

the magistrates, it can be observed that, under Article 23 of Law No. 303/2004, the 

traineeship is of a practical nature, with the trainee magistrates being involved in the 

settlement of the cases in their jurisdiction. 

In accordance with Article 112 of Law No. 303/2004, as amended by Law No. 242/2018, 

the provisions laid down in Articles 16 paragraph (3), 19, 26 and 28 were to enter into 

force as from the education cycle 2019/2020. 

In the light of this situation, it should be stressed that by Decision No. 1038/2018, the 

Plenum of the Superior Council of Magistracy endorsed the draft law approving 

Government Emergency Ordinance No. 92/2018 amending certain legislative acts in the 

field of justice. By the said Decision, it was decided to reiterate the proposals for 

amending and supplementing Law No. 303/2004, amendments previously drawn up by 

the Superior Council of the Magistracy and forwarded to the Joint Special Committee of 

the Chamber of Deputies and the Senate in order to make more systematic the legislation 

in the field of justice, to assure its unification and also the enforcement of legal stability 

in this area, concerning the competition for admission to the NIM, the initial professional 

training, the graduation examination after the completion of the courses at the NIM, the 

training of judges and prosecutors, the capacity examination. 

In the alternative, to the extent that these proposals will not have been adopted, the 

Plenum of the Superior Council of Magistracy proposed that the newly introduced 



provisions for initial training should apply to justice auditors who will apply for 

admission examination to the NIM from 2020 onwards.  

The proposal to postpone provisions on the new structure of the admission examination 

to the NIM, the initial vocational training and the training of judges and prosecutors was 

drafted in a way to assure that the new provisions provide sufficient time for the 

preparation of the system and the NIM, taking into account also the duration of the 

admission to the Institute in the new formula (shall be announced at least 6 months in 

advance, taking an average of at least 8 to 9 months). Consequently, the time needed to 

adapt secondary legislation, under transparent decision-making conditions and for the 

logistical organization of the competition in its new formula (checking the condition of 

good reputation and the psychological examination, ensuring the persons who will make 

the checks for a very high number of candidates – several thousand) was not ensured. 

The Plenum of the SCM also noted that the provisions on postponement the entry into 

force of all relevant institutions were not connected to each other. This was the case as 

regards the provisions of Article 16 paragraphs (4) and (5), Article 22 paragraph (1), and 

Articles 27 to 29. Thus, although it was manifestly not appropriate to apply them in the 

event of a postponement of the entry into force of the 4-year duration of professional 

training courses for justice auditors, their application was not delayed. 

The Council subsequently reiterated its proposal to postpone the date considered for the 

entry into force of the provisions referred to above. The said proposal was transmitted to 

the Minister for Justice and to the Government of Romania. 

The Council’s proposal has been accepted by Government Emergency Ordinance (OUG) 

No. 7/2019 for the initial training of justice auditors who have been admitted to the NIM 

for 2019. Consequently, the new legislation provided a procedure similar to that regulated 

before the entry into force of Law No. 242/2018. The duration of the professional training 

courses for auditors of justice is 2 years and the duration of the traineeship of judges and 

prosecutors who have been admitted to the NIM until 2019 is one year. 

7) With regard to the issues raised in relation to the retirement of magistrates, we 

would like to point out that Law No. 242/2018 amended the paragraph (3) of Article 82 

of Law No. 303/2004, as follows: 

“(3) The service pension provided for in paragraph (1) shall be entitled, on request, 

before reaching the age of 60, for judges, prosecutors and assistant magistrates at the 

High Court of Cassation and Justice and judges and assistant magistrates in the 

Constitutional Court having a seniority between 20 and 25 years only in those functions, 

and, in such case, the amount of the pension shall be reduced by 1 % of the basis for the 

calculation specified at paragraph (1), for each year missing out of the total seniority in 

those functions.” 

However, by Article V of Government Emergency Ordinance No. 92/2018 amending 

certain legislative acts in the field of justice, the deadline for the entry into force of this 

legal standard was extended to 1 January 2020. 

In the light of the impact of the changes on the future composition of the staff of courts 

and prosecutors offices, it should be reiterated that at the level of the Superior Council of 

Magistracy there is a constant concern to ensure the real independence of the judiciary, 

including from the perspective of the best performing of the judiciary. 

Under these conditions, it is important to point out that, taking into account the actual 

needs of the system, the Council will continue to analyze the balancing of the staff 



schemas, in accordance with the existing rules and regulations — additional posts, 

redeployments of posts between courts/prosecutors’ offices and territorial redistribution 

respectively. In attaining that purpose, the corresponding proposals/measures are to be 

drawn up in accordance with the relevant legal powers. 

Thus, having in mind that currently no legislative changes in retirement have actually 

occurred, it was assessed that there will be no particular impact on the staff structure at 

the level of the courts, also in relation to previous situations, when the legislative changes 

envisaged entailed an inflow of requests for retirement, but without the need for 

transitional measures. Vacancies continue to be filled through the admission procedure or 

through promotion in execution functions. 

Between 2015 and 2017, the status of the releases from office of judges, by presidential 

decree, is the following: 

-In 2015: 104 persons, 86 of which as a consequence of retirement (approximately 83% 

of the total number of releases from office); 

-In 2016: 149 persons, 135 of which as a consequence of retirement (approximately 91% 

of the total number of releases from office); 

-In 2017: 146 persons, 137 of which as a consequence of retirement (approximately 94% 

of the total number of releases from office); 

- In 2018: 229 persons, 226 of which as a consequence of retirement (approximately 99% 

of the total number of releases from office); 

In addition, by 6 March 2019 there have been published 41 decrees of release from office 

of judges, following their retirement. 

By comparison with the number of releases from office by presidential decree as a 

consequence of retirement in the previous years, one can observe that, of the total number 

of judges who meet the conditions for retirement, generaly only a third of them are 

deciding to retire. 

Comparatively, a significant number of releses from office as a consequence of 

retirement was registred in 2009, when there were 350 released from office as a 

consequence of retirement. Of the total number of judges in the respective year, the 

number of judges released from office as a consequence of retirement represented 9% 

and yet there were no blockages in the courts activity, despite the significant number of 

departures from the system. 

At 6 March 2019, at the level of prosecutors offices, out of a diagram of 3024 posts of 

prosecutor posts (54 of which came from a reserve fond), 502 posts were vacant and were 

assigned, from the point of vue of the level of jurisdiction, as follows: 

- The Prosecutors Office attached to the High Court of Cassation and Justice (includind 

the National Anticorruption Directorate and the Directorate for Investigating Organized 

Crime and Terrorism) – 108 vacancies (occupancy rate of 83,20%); 

- Prosecutors Offices attached to the Courts of Appeal – 27 vacancies (occupancy rate of 

92,05%); 

- Prosecutors Offices attached to the Tribunals – 105 vacancies (occupancy rate of 

86,94%); 

- Prosecutors Offices attached to the First District Courts – 231 vacancies (occupancy 

rate of 83,80%); 

- Military Prosecutors Offices – 31 vacancies (occupancy rate of 66,67%); 

 



Between 2015 and 2018, the status of the releases from office of prosecutors, by 

presidential decree, is the following: 

- In 2015 – 80 persons, 50 of which as a consequence of retirement (approximately 63% 

of the total number of releases from office); 

- In 2016 – 85 persons, 62 of which as a consequence of retirement (approximately 73% 

of the total number of releases from office); 

- In 2017 – 138 persons, 89 of which as a consequence of retirement (approximately 64% 

of the total number of releases from office); 

- In 2018 – 136 perons, 102 of which as a consequence of retirement (approximately 75% 

of the total number of releases from office); 

By comparison with the number of releases of office through presidential decree as a 

consequence of retirement in the previous years, it can be noticed that, generally, only 

one third of the total number of prosecutors that fulfil the requirements for retirement are 

filing a request for retirement. 

Reported to the actual number of persons that will meet the seniority condition for 

retirement of more than 20 years of active duty in 01.01.2020, meaning 884 prosecutors, 

the estimated number of retirements would be, following the above mentioned algorithm, 

295, which represents approximately 12% of the actual number of prosecutors. 

8) Regarding the legislative amendments on the composition of the panels of judges, the 

dispositions of the article no. 54 par. 1 1 and 2 of the Law no. 304/2004, as amended by 

the Law no. 207/2018, are significant: (1 1 ) The appeals against the rulings issued in first 

instance criminal matters by the first district courts and tribunals, by the judges for rights 

and liberties and preliminary judges from the firts district courts and tribunals are heard 

by a panel of two judges. 

(2) The appeals and recourses are heard by a panel of three judges, unless otherwise 

specified. 

The proposal regarding the composition of the panels of judges was initiated by the 

Council, given the specific of the appeals, particularly in criminal matters. Thus, the 

appeals against the rulings issued in first instance criminal matters by the first district 

courts and tribunals and by the judges for rights and liberties and preliminary judges from 

the first district courts and tribunals are legal remedies, which justifie the panels of two 

judges. Regarding the appeals, the proposal for the panel of three judges aims to 

eliminate the situations of contention, by establishing an odd number of judges. 

In the context of the adoption of the draft Law no. 207/2018, given the lack of human 

resources required for the implementation of the new provisions, at 23 July 2018 the 

Superior Council of Magistracy requested the Romanian Government to urgently take the 

necessary measures to amend the dispositions of art. IV of the Law no. 207/2018, such as 

the provisions for hearing the appeals by panels of three judges, shall apply only to the 

cases lodged in first instance courts after 1 January 2019, following that the cases lodged 

before 1 January 2019 shall be heard by panels of two judges, unless otherwise specified. 

Thus, while the diagrams of personnel within the justice system are undersized, it has 

been assessed that the implementation of the above mentioned provisions starting with 

the entry into force of the Law no. 207/2018, with everything this involves (the setting of 

the new compositions of appeals panels, by including the third judge, the re-making the 

plannings etc.) will prove quite challenging, especially during the period of the judicial 

summer break. 



In the light of the impact of the legislative amendments on the staff structures of the 

courts and prosecutor's offices, article VI of Government Emergency Ordinance no 

92/2018 provides as follows: 

“Article VI — (1) The provisions of Article 54 (2) of Law no 304/2004 on the 

organization of justice, republished, as amended and supplemented, concerning the 

hearing of appeals by panels of three judges, shall apply to appeals lodged since 1 

January 2020 and onwards. In the cases lodged after the entry into force of this 

Emergency Ordinance and up to and including 31 December 2019, appeals shall be 

heard by panels of two judges. 

(2) In criminal cases, the provisions of Article 54 (2) of Law no 304/2004, republished, as 

amended and supplemented, concerning the hearing of appeals by panels of three judges 

shall apply to the appeals lodged in the cases which have been registered in the first 

instance as from 1 January 2020. Appeals lodged in criminal cases registered in first 

instance as of the date of entry into force of this emergency ordinance and up to and 

including 31 December 2019 shall be heard by panels of two judges.” 

Consequently, with the extension of the legal provisions mentioned above, currently there 

is no major impact on the work of the courts in this respect. 

9) Regarding the restructuring of the prerogatives of the Plenum and the Sections of the 

Superior Council of Magistracy, we must highlight that the separation of careers between 

judges and prosecutors was an objective of the Section for Judges and has been 

implemented through the provisions of Article 1 (2) of Law no 303/2004, as amended by 

Law no 242/2018, which state as follows: 

“(2) The judge's career is separated from the prosecutor’s; judges are not allowed to 

interfere in the career of prosecutors and vice versa.” 

It cannot be considered that by separating the careers of judges and prosecutors the 

integrity and constitutional role of the Superior Council of Magistracy are affected, since 

both before and after the amendments brought by the Law no. 234/2018, the Law no. 

317/2004 provides for different tasks for the Plenum of the Council and the relevant 

Sections. As a matter of fact, with regard to the separation of careers, the report of the 

Venice Commission adopted at its 116-th plenary session of 19-20 October 2018 shows 

that the proposed amendment is to be welcomed. Even though both judges and 

prosecutors belong to the judicial authority, the rules that apply to them differ in many 

respects and have to be managed by different bodies or structures; The proposed change 

is therefore in principle to be welcomed, subject to the considerations under the following 

section. Even if judges and prosecutors are both part of the judicial authority, and if they 

can cross the border during their career, the rules are different on many points and must 

be managed by different bodies or structures. The hierarchical control of prosecutors, the 

main substantial difference, has consequences in the fields of management and discipline; 

(§ 136).  

As regards the involvement of the lay members in the decision-making process, 

Government Emergency Ordinance no 92/2018 amended Article 29 (3) of Law no 

317/2017 in the sense that; representatives of civil society shall take part and have the 

right to vote in the proceedings of the Plenum of the Superior Council of the Magistracy. 

Moreover, according to the Regulation for the organization and functioning of the 

Superior Council of the Magistracy, approved by Decision no 1073/2018 of the Council, 



lay members take part in the working committees that prepare the work of the Plenum 

and may also attend the working committees of the Sections. 

9) Regarding the reorganization of the Judicial Inspection, in accordance with Article 65 

(3) of Law no 317/2004, as amended by Law no 234/2018, the Judicial Inspection acts 

according to the principle of operational independence in relation to the Superior Council 

of Magistracy, the courts, the prosecutor&#39;s offices attached to them and in relation 

to the other public authorities, exercising its task of analysis, verification and control in 

its specific areas of activity under the law and in order to ensure the compliance to it. 

Regarding the assessment of the work of the Judicial Inspection, the relevant provisions 

of article 68 of Law no nr.317/2004 are the following: 

“Article 68 — (1) The assessment of the quality of the management of the Judicial 

Inspection shall be carried out annually by an independent external audit. 

(2) The audit provided for in paragraph (1) shall be financed through the budget of the 

Judicial Inspection. The selection of the entity that will carry out the audit is done in 

compliance with the legal provisions on public procurement. 

(3) Public sector entities or private sector entities to which the State is a shareholder may 

not participate in the procurement procedure. 

(4) The audit report shall be drawn up in the first 3 months of the year and shall include 

recommendations on how to carry out managerial tasks, the effective organization, the 

conduct and the communication, the assuming of responsibilities by the judicial 

management of the Judicial Inspection, as well as recommendations on the need for 

reduction or, where appropriate, additional posts. 

(5) No later than 5 days after the receipt of the audit report, the inspection officer shall 

notify it to the Superior Council of the Magistracy.” 

On the other hand, regarding the same issues, the debates within the Superior Council of 

Magistracy have underlined that the accountability measures are insufficient in the light 

of the method of assessing the quality of the management of the Judicial Inspection 

mentioned above. 

Furthermore, by the Decision no. 940/2018 of the Plenum of the Superior Council of the 

Magistracy, the draft Law on the approval of Government Emergency Ordinance no. 

77/2018 on supplementing the article 67 of the Law no. 317/2004 on the Superior 

Council of the Magistracy has received a negative opinion from the Council. Under 

Government Emergency Ordinance no 77/2018, article 67 of Law no 317/2004 on the 

Superior Council of the Magistracy has been supplemented with provisions governing 

expressly the interim period of the management of the Judicial Inspection, in the event of 

the expiry of the term of the office of the chief inspector and deputy chief inspector, and 

also in the event of a vacancy caused by reasons other than the expiry of the term of 

office. Essentially, the Plenum noted that the involvement of the Romanian Government 

in appointing persons to carry out the interim duties in the case of a vacancy of the 

positions of chief inspector and deputy chief inspector within the Judicial Inspection is 

not appropriate. Given that, according to the Government Emergency Ordinance no. 

77/2018, both the powers for appointment and recalling to and from the positions of chief 

inspector and deputy chief inspector were given to the Plenum of the Superior Council of 

the Magistracy, the later was also able to temporarily delegate the post of chief 

inspector/deputy chief inspector, with the consent of the persons concerned. 



Regarding the procedure for the appointment of the chief inspector, the Council is 

considering the steps to be taken to amend the current rules in order to transfer the 

powers of the selection board provided for by law to the Plenum of the Council, so that 

the later shall have the leading role in the selection procedure. 

10) Concerning the amendment of the provisions of the Law no 317/2004 with regard 

to the recalling of the members of the Superior Council of Magistracy, it should be noted 

that it represents a response to the recommendations of the Venice Commission. 

Following the amendment of Section 55 (1) (c) of the Law no. 234/2018, the recalling of 

one of the elected members of the Superior Council of Magistracy may occur at any time 

during his or her term of office, if the majority of the judges or prosecutors, respectively, 

who effectively work in the courts or prosecutors’ offices that they represent, are 

deciding to withdraw their confidence. 

In this respect, the Venice Commission recommended the elimination of the legislative 

solution on the recalling of the elected members of the Superior Council of Magistracy as 

a consequence of a procedure of withdrawal of confidence by a majority of judges or 

prosecutors, the Venice Commission bearing in mind that such a mechanism involves a 

subjective assessment and may deter elected representatives from taking independent 

decisions 2 . 

By its Decision no. 196 of 4 April 2013, the Constitutional Court established that the 

elected members of the Superior Council of the Magistracy exercise their constitutional 

functions on the basis of a representative mandate and not of an imperative mandate, the 

member of the Superior Council of the Magistracy being elected by and representing the 

whole category whose interests are represented by the collegiate body of which he/she is 

a member, so that he or she can be recalled only if he or she is not fulfilling his/her duties 

within this collegiate body, and not the mandate given to him/her by its electors. 

The most problematic is the third ground, allowing the revocation of elected SCM 

members by withdrawal of confidence, i.e. by vote of the general meetings of courts or 

prosecutors’ offices (procedure explained in new Article 55, para. (3)). The Venice 

Commission has consistently objected to the introduction of such a mechanism, because 

it involves a subjective assessment and may prevent the elected representatives from 

taking their decisions independently. A vote of confidence is rather specific to political 

institutions, and is not suitable for institutions such as judicial councils, and even less for 

individual members of such councils. The Commission stated in its 2014 Opinion on the 

review of the Romanian Constitution “[…] a person elected to an important position such 

as membership of a judicial Council should not be subject to recall merely because the 

electorate do not agree with the decisions which are made. It should be the duty of 

persons elected to such positions to bring their own independent judgement to bear on the 

important decisions the SCM has to deal with without having to anticipate a possible 

recall. Furthermore, such a rule is difficult to reconcile with SCM’s disciplinary 

functions. Revocation for very strict conditions, such as failure to attend meetings or 

otherwise neglecting duties may be stipulated by the law on the organization and 

functioning of the SCM.” The Commission noted in that context that the Constitutional 

Court had declared this mechanism unconstitutional.” 

These were the reasons for amending these provisions by Government Emergency 

Ordinance no. 92/2018, in accordance with Article 55 (1) (c), which reads as follows: 



“(1) The recalling of an elected member of the Superior Council of Magistracy may occur 

at any time during the term of office, in the following cases: (...) 

C) the corresponding section of the Superior Council of Magistracy has established, on 

the basis of the report drawn up by the Judicial Inspection, that the person concerned did 

not fulfil, or otherwise seriously failed, his duties provided for by the law. “ 

Government Emergency Ordinance no. 92/2018 has also implemented a procedure of 

recalling from office in this case, with the provision of additional safeguards, including 

the rights of defense for the person concerned.  

Since 2015, the Superior Council of Magistracy has referred in several occasions the need 

to amend the laws of the judiciary, and a broad consultation of the judiciary has been 

launched on all the projects submitted to the Council for an opinion. It should be borne in 

mind that part of the changes made by Government Emergency Ordinance no. 7/2019 are 

the result of measures taken by the Council, in view of the fact that legislative changes 

have not been backed up by the corresponding allocation of human resources. 

The Council also expressed continued concern over the implementation of the 

recommendations related to its work in CVM reports and the Group of States against 

Corruption (GRECO). 

 

 

 

We have harnessed everything that was published regarding the subjects that were 

analyzed hereby, especially the official points of view expressed by the institutions which 

are representative for the judicial system, particularly the Superior Council of 

Magistracy, which is the institution empowered by the Constitution to represent and 

manage the judicial system, through the provisions of art. 133 and art. 134, as well as the 

decisions of the Constitutional Court which are mandatory, according to art. 147 of the 

Constitution. The principle of the Constitution's supremacy obliges to the observance of 

the Constitution and of the principle of legality. Therefore, we cannot accept the points of 

view which take distance from the Constitution and the jurisprudence of the CCR, 

because it would mean to validate in our turn unconstitutional behaviors and theories 

which would be able to create chaos. However, we respect other expressed opinions 

regarding these subjects, although our belief is grounded on the constitutional texts and 

on the interpretations made by the Constitutional Court, as well as on certainties 

resulting from the recent activity of the Judicial Inspection and on points of view and 

analyses published by the Superior Council of Magistracy during the last 3 years. 

 

ABC Juridic Team 


